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DECI SI ON AND ORDER

Ronal d R Lagueux, Chief Judge.

Kevin C. Brown (“plaintiff”) brought this suit under 42
U S.C. 8 405(9g)(1994), seeking review of the final decision of
t he Conm ssioner of Health and Human Services (“Conm ssioner”)
denying disability insurance benefits. The Comm ssi oner
determ ned that, although plaintiff was under a disability, he
was ineligible for insurance benefits because his al coholismwas
material to a finding of disability. WMgistrate Judge Robert W
Lovegreen reviewed the decision and i ssued a Report and
Reconmendati on, concl uding that the Comm ssioner’s decision
shoul d be affirned. This Court adopts the Magistrate Judge’s
recommendati on but uses somewhat different reasoning as set forth
bel ow. The Court wites on this subject because it is inportant
to explicate Congress’ policy not to have the Social Security

syst em subsi di ze al cohol i sm



Backgr ound

Plaintiff was born on Cctober 9, 1958 and conpl eted fourteen
years of education. |In the relevant past, he was enployed as a
correctional officer. Plaintiff has been in and out of various
detoxification prograns since at |least 1985. Plaintiff’'s alleged
disability stens froman acci dent which occurred at work on
Sept enber 20, 1992 while he was carrying a weight. Plaintiff
testified that as a result of chronic pain following this
i nci dent, he becane depressed. He admitted to using excessive
anmounts of al cohol which he testified was an attenpt to alleviate
hi s depression and pain. Since the tine of the accident,
plaintiff has not worked in any gainful enploynent and has
received a variety of nedical treatnments for his back pain.
Plaintiff has not been treated for depression or any other nental
condi tion.

1. Procedural History

On April 29, 1994, plaintiff filed an application for
disability insurance benefits, alleging an inability to work
si nce Septenber 20, 1992 due to | ow back pain, alcoholismand
depression. The application was denied initially by the Soci al
Security Adm nistration. An Adm nistrative Law Judge of the
Departnent of Health and Hunan Services (“ALJ”) considered the
case de novo. On March 19, 1996, the ALJ held a hearing at which

plaintiff, appearing with his counsel, and a nedical expert



testified. On April 10, 1996, the ALJ rendered his decision
granting plaintiff's application for benefits. However, this
deci sion was vacated by the ALJ sua sponte because he had failed
to consider the revision to Section 223(d) of the Social Security
Act contained in Public Law 104-121, effective March 29, 1996,

whi ch precludes recovery of disability insurance benefits “if

al cohol i smor drug addiction would (but for this subparagraph) be
a contributing factor material to the Conm ssioner’s
determnation that the individual is disabled.” Pub. L. No. 104-
121 88 105(a)(1l), 105(b)(1), 110 Stat. 847, 852-853 (codified as
amended at 42 U.S.C. § 423(d)(2)(0)(1996)).

On Cctober 15, 1996, a second hearing was held at which
plaintiff, plaintiff’'s father and the sane nedi cal expert
testified. A vocational expert was present at the hearing but
did not testify. A supplenental hearing was hel d on Decenber 5,
1996, at the direction of the ALJ, at which plaintiff again
testified as did two experts, a psychiatrist and a psychol ogi st.
On January 17, 1997, the ALJ rendered his decision that, although
plaintiff was under a disability, the revised Section 223(d)
precluded plaintiff’'s recovery of disability insurance benefits,
as his alcoholismwas material to the finding of a disability.
The ALJ' s decision was reviewed and affirned by the Departnent of
Heal th and Human Servi ces’ Appeals Council on February 6, 1998

and thus becane the final decision of the Comm ssi oner.



Plaintiff sought tinmely review of the ALJ' s decision before
this Court by filing this suit on April 13, 1998. The conpl ai nt
requests reversal or, in the alternative, a renmand of the
Conmmi ssioner’s decision. The Conm ssioner, in turn, filed a
motion to affirmhis decision. This Court subsequently referred
the case to Magi strate Judge Robert W Lovegreen for a Report and
Recomrendati on, pursuant to 28 U S.C. 8 636(b)(1)(B)(1994).

Magi strate Judge Lovegreen issued a Report recommendi ng that the
Comm ssioner’s decision be affirmed. Plaintiff has objected to
t he Report and Recommendation in accordance with 28 U . S.C. 8§
636(b) (1) (C) (1994).

[11. Standard of Revi ew

The role of a district court in review ng a decision of the
Comm ssioner is limted because, although questions of |aw are
revi ewed de novo, “[t]he findings of the Commissioner ... as to
any fact, if supported by substantial evidence, shall be
conclusive[.]” 42 U.S.C. § 405(g)(1994). The term “substanti al
evi dence” has been defined as “nore than a nere scintilla. It
means such rel evant evidence as a reasonable m nd m ght accept as

adequate to support a conclusion.” Richardson v. Perales, 402

U. S 389, 401 (1971)(quoting Consolidated Edison Co. v. N.L.R B.

305 U.S. 197, 229 (1938)).
The determ nation of substantiality nust be nade upon an

eval uation of the record as a whole. See Otiz v. Secretary of




Health and Human Services, 955 F.2d 765, 769 (1st Cr. 1991)(“We

must uphold the Secretary's findings ... if a reasonable m nd,
reviewing the evidence in the record as a whole, could accept it

as adequate to support his conclusion.")(quoting Rodriguez v.

Secretary of Health and Human Services, 647 F.2d 218, 222 (1st

Cr.1981)). However, this Court nust avoid reinterpreting the
evi dence or otherw se substituting its own judgnent for that of

t he Comm ssi oner. See Colon v. Secretary of Health and Hunan

Services, 877 F.2d 148, 153 (1st Gr. 1989). Indeed, the
resolution of conflicts in the evidence is for the Comm ssi oner,

not the courts. Rodriguez, 647 F.2d at 222(citing R chardson,

402 U.S. at 399).

A district court need not, however, performthe initial
eval uation of the decision. |Instead, it my refer the matter to
a United States Magistrate Judge for a Report and Recommendati on.
See 28 U S.C. 8 636(b)(1)(B)(1994). In this case, per order of
the Court, Magistrate Judge Lovegreen conducted an initial review
of the Comm ssioner’s decision using the above standards and
found that the ALJ had applied the correct |egal standards and
that the denial of disability benefits was based on substanti al
evi dence. Magistrate Judge Lovegreen thus recomended that the
deci si on be affirned.

As he is entitled to under 28 U S.C. 8 636(b)(1)(C) (1994),

plaintiff objected to the Magi strate Judge’'s Report and



Reconmendati on. Wen an objection is properly filed, as in this
case, this Court “shall nake a de novo determ nation of those
portions of the report or specified proposed findings or
recomendati ons to which objection is made.” 28 U S. C. 8§
636(b) (1) (C)(1994). However, this Court’s de novo review is not
limted to the specific objections made by plaintiff. “[While
the statute does not require the judge to review an i ssue de novo
if no objections are filed, it does not preclude further review
by the district judge, sua sponte or at the request of a party,

under a de novo or any other standard.” Thonmas v. Arn, 474 U. S.

140, 154 (1985). See also Mathews v. Wber, 423 U S. 261, 271

(1976). Thus, this Court reviews the record de novo to determ ne
whet her the ALJ applied the correct |egal standards and whet her
the ALJ’ s decision was supported by substantial evidence.
V. Evidence

The evidence in this case has been docunented vol um nously
in the proceedings below Plaintiff does not dispute the ALJ s
finding, and the Magi strate Judge’ s subsequent recomendation to
affirm that plaintiff’s back pain does not independently render
hi m di sabled. Instead, plaintiff challenges the ALJ s findings,
and the Magi strate Judge’' s subsequent recommendation to affirm
regarding plaintiff’'s other inpairnents, nanely his alleged
personal ity di sorder and depression (“nmental inpairnments”) and

his alcoholism Thus, this Court wll outline only the evidence



pertinent to the ALJ's findings on those issues.
Al cohol i sm

Plaintiff has received treatnent for al cohol abuse on and
of f over the past 14 years.

From April 20, 1985 until My 21, 1985, plaintiff was an
i npatient at Edgehill Newport with an admtting di agnosis of
al coholism | ow dose Valium abuse and history of |ow back injury.
(Tr. 321). He provided a history of drinking for tw years and
was consum ng one and one-half quarts of vodka and a pint of
gi nger brandy daily. He denied depression or suicidal ideation.
During the course of treatnent, he was weaned from al cohol
pl aced on back exercises and placed on Antabuse therapy. He was
to start outpatient counseling at the end of My, 1985.

On May 24, 1986, plaintiff was again admtted to Edgehil
Newport with a history of sobriety for nine nonths until three to
four nonths earlier when he agai n began drinking and using
Valium (Tr. 331). He underwent detoxification and was
di scharged on May 27, 1986 to continue his aftercare program

FromJuly 25 to July 29, 1993, plaintiff was a patient at
Good Hope Center having referred hinself in a state of
intoxication. (Tr. 351). He had consuned 18 beers, a pint of
gi nger brandy and one-half pint of vodka that day. He gave a
hi story of prior treatnment and detoxification at Edgehill in

1985, Hi gh Point in 1986, Edgehill in 1987, Hi gh Point in 1989,



three to four days detoxification at Butler Hospital (date
unknown) and counseling at CIS in Warwi ck, once weekly for three
nmont hs. The reason provided by plaintiff for adm ssion to Good
Hope Center was “heavy and daily al cohol usage which created a
strain wwthin his relationship with his girlfriend.” His

di scharge summary stated that he began drinking al cohol around
age 17 or 18 and that currently (at age 34) he was ingesting at

| east 18 beers, one to two pints of ginger brandy and up to one
quart of vodka daily and had been for the past four nonths. He
was started on detoxification and education regardi ng rel apse and
poor coping skills. He comrenced Antabuse therapy and was
started on an aftercare program which included counseling,

| earning alternative coping skills, continued rel apse educati on,
moni toring the Antabuse, obtaining a sponsor and expandi ng his
recreational interests.

FromJuly 21 to July 25, 1994, plaintiff (then 35 years ol d)
was admtted to Roger WIllianms Medical Center for al cohol abuse.
(Tr. 256). He reported a 20 year history of steady al cohol abuse
and that he was currently drinking one quart of distilled spirits
daily. He underwent detoxification, but he refused to
participate in a residential program Plaintiff was released to
enroll in outpatient substance abuse treatnment. On August 5,
1994, plaintiff was termnated fromthe outpatient programfor

non-conpliance. It was noted that he was m ssing sessions as a



result of being intoxicated in Newport.

In addition to these nedical records of plaintiff’s
al coholism plaintiff testified to a history of al cohol abuse.
Plaintiff stated that he was drinking heavily at work even before
the 1992 incident, drinking “[e] nough so | wouldn't get sick.”
(Tr. 62). At the March 29, 1996 hearing, plaintiff’s attorney
stated that “severe al cohol abuse” was plaintiff’'s “primary
inpairnment.” (Tr. 56). At that hearing, and at the Cctober
hearing, plaintiff admtted to a life controlled by alcohol. In
March, plaintiff testified that “[i]f | didn’t drink today, |
woul dn’t even be here.” (Tr. 62-63). In Cctober, plaintiff
described his tinme spent in a typical day as divided between
“sitting in the bed or sitting on a bar stool.” (Tr. 85).

Ment al | npairnments

Plaintiff’s nental condition was eval uated by four different
doctors, none of whomtreated plaintiff for a nmental inpairnent.

Plaintiff was seen by Dr. John Ruggi ano, a psychiatrist, on
Septenber 9, 1994. (Tr. 276). At that time, plaintiff gave a
hi story of his back injury and stated that he had becone
wi t hdrawn and depressed. He was al so having difficulty sl eeping,
could not work and had back pain. He had increased his use of
al cohol and his daily intake varied. He was in a depressed nood
with a cynical, angry disposition and a pessimstic, hopel ess

future orientation. He admtted to drinking and w shed to nake



hi s al cohol abuse part of his treatnment. Dr. Ruggi ano di agnosed
plaintiff with Adjustnment Di sorder with Depression. Dr. Ruggi ano
recommended psychot herapeuti ¢ counseling and anti depressants
after detoxification. Future vocational rehabilitation and
retraining was suggested as Dr. Ruggi ano concluded that plaintiff
was not capable of returning to the position of correctional
officer. Dr. Ruggiano felt the disorder was causally related to
t he Septenber 20, 1992 injury and treatnent m ght extend between
6 and 12 nonths. Dr. Ruggiano saw plaintiff again on Septenber
24, 1994 and stated that he believed plaintiff was “subjectively
i nproved.” (Tr. 280).

Plaintiff was scheduled for another visit to Dr. Ruggi ano on
Cct ober 8, 1994; however, plaintiff m ssed the appointnent. Dr.
Ruggi ano testified at the Decenber hearing that plaintiff had
i ndi cated that he had m ssed the appoi nt nent because he did not
bel i eve he needed psychiatric attention. (Tr. 122-123).
Plaintiff testified that his failure to return to Dr. Ruggi ano
was due to | ack of noney or insurance coverage. (Tr. 123).

Plaintiff did not see Dr. Ruggi ano again until Septenber 30,
1996, for the purpose of “updating” plaintiff’s condition in
anticipation of the October 15, 1996 hearing. (Tr. 443). At
that time, Dr. Ruggiano indicated that plaintiff presented the
“sanme clinical picture” - back pain with consequent depression

and withdrawal. Dr. Ruggi ano conpl eted a Substance Abuse

10



Materiality Questionnaire and concluded that plaintiff’s

al coholismwas not nmaterial to his |level of function. Dr.

Ruggi ano stated that plaintiff’s primary disabling factors were
back pain and depression, but he did not opine as to how nmuch
each factor contributed to plaintiff’s condition. He stated that
al cohol was a secondary factor.

Dr. Ruggiano testified at the Decenber hearing that his
di agnosis of plaintiff was essentially “al coholism depression
and [a] borderline” personality. (Tr. 115). |In addition, Dr.
Ruggi ano testified that if plaintiff did not use al cohol and was
forced to be in a working environnment, he would “al ways be
conpl ai ni ng about back pain,” he would “al ways be expecting nore
than his enployer would be willing to give hinf and he woul d be
“repeatedly deteriorating.” (Tr. 122).

On February 8, 1995, Dr. Ernesto Soriano, a psychiatrist,
reviewed plaintiff’s file. (Tr. 167). In conpleting a Mental
Resi dual Functional Capacity Assessnent (“MRFCA’), Dr. Soriano
found that plaintiff was no nore than “noderately limted” in any
of the vocationally relevant functional areas assessed.
Specifically, Dr. Soriano noted that plaintiff’s drinking had
resulted in interference with plaintiff’s overall work
performance and interpersonal relationships, with only secondary
effects stemm ng fromhis “depressed nood.”

On April 24, 1995, Dr. Stephen Cifford reviewed plaintiff’s

11



file. (Tr. 209). |In conpleting a MRFCA, Dr. difford concl uded
that plaintiff was “noderately limted” in his ability to
interact appropriately with the general public and in his ability
to accept instructions and respond appropriately to criticism
from supervisors, but was otherw se not significantly |imted.
Specifically, Dr. difford found that plaintiff’s al cohol abuse
woul d contribute to poor work attendance, concentration and
short-termnmenory. Interpersonally, Dr. difford found that
plaintiff would resist supervisory criticismand be slowto
conply toit. 1In addition, he would be irritable with the public
and thus not helpful in a service capacity.

On Cctober 14, 1996, one day before the hearing, plaintiff
met with Dr. David Stern, Psy.D., for about one hour. Dr. Stern
testified at the Decenber hearing that he had reviewed only the
reports of Dr. Ruggiano and Dr. Charles Earley, plaintiff’s
treating physician with regard to his back injury, in conjunction
with his examnation of the plaintiff. (Tr. 129). Dr. Stern
i ndicated that he agreed with Dr. Ruggi ano’s assessnent. Dr.
Stern testified that plaintiff’s “anti-social features” began
when he was very young and have been “aggravated and sort of made
nore entrenched and deepened by years of al cohol dependancy.”

(Tr. 130). Dr. Stern predicted that if plaintiff were sober, he
woul d be a “nervous weck.... [T]he nost difficult thing he’l

have to deal with is the astonishing vulnerability and his

12



reactivity, his explosiveness and his fearfulness.” (Tr. 139-
140). Dr. Stern concluded that if plaintiff were sober, “I don’'t
think he’d be able to hold a job for quite a while.” (Tr. 140).

The only other evidence in the record regarding plaintiff’s
mental condition consists of subjective observations of
plaintiff’s nmental condition, which do not anount to nedi cal
di agnoses. I n 1985, when plaintiff was at Edgehill Newport, the
adm tting physician noted, “Psychologically, | see no areas of
difficulty, other than those of the chem cal dependancy.” (Tr.
324). Hi s discharge summary noted that he had problens with
anger, lack of assertiveness and poor self worth. (Tr. 327-328).
In 1993, Dr. Earley noted that plaintiff had a “marked
despondency” and “definitely needs psychol ogi cal support and
training.” (Tr. 399). Later in 1993, plaintiff’s case nmanager at
Good Hope Center noted that:

“[Plaintiff] reports problens with depression. He

feels that this is a reaction to his failed

marri age and his out of control drinking.... He

does describe that his nobods are sonmewhat volatile

when he is drinking, although they are stabl e when

he is not. He also reports that drinking also

| eads himto inpulsive behavior....He denies any

current fears or phobias.... [In sumary, al cohol

has decreased the quality of [plaintiff’'s] life

enotional ly/cognitively in a noderate nanner as

evi denced by depression, increased nood sw ngs,

and i npul sive behavior.” (Tr. 359).

V. Legal Standards

Under the Social Security Act (“the Act”), a person is

disabled if she is unable “to engage in any substantial gai nful

13



activity by reason of any nedically determ nabl e physical or
ment al i npai rment which can be expected to result in death or
whi ch has | asted or can be expected to |ast for a continuous
period of not less than 12 nmonths[.]” 42 U S.C. 8§
423(d) (1) (A)(1994). The inpairnments nust be of such severity
that the person is “not only unable to do his previous work but
cannot, considering his age, education, and work experience,
engage in any other kind of substantial gainful work which exists
in the national econony[.]” 42 U S.C 8§ 423(d)(2)(A) (1994).
When assessing the severity of inpairnments, the Conmm ssioner nust
consi der the “conbined effect of all of the individual’s
i npai rments without regard to whether any such inpairnment, if
consi dered separately, would be of such severity.” 42 U S.C 8§
423(d) (2)(B)(1994).

In determ ning whether a clainmant is disabled under the Act,
the Comm ssioner enploys a five step sequential analysis. 20

C.F.R 88 404.1520, 416.920 (1999); Bowen v. Yuckert, 482 U. S

137, 140-42 (1987); Goodernote v. Secretary of Health and Human

Services, 690 F.2d 5, 6-7 (1st Cr. 1982). First, the

adj udi cator determ nes whether the claimant is performng
substantial gainful enploynent. |If he is, he is not disabled and
the analysis is at an end. If he is not, step two requires a
determ nation of whether a severe inpairnent or conbi nation of

inmpairnments exists. |If it does not, claimant is not disabled.
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If it does, step three requires a determ nation of whether
claimant’ s inpairnment nmeets or equals one or nore listed
inpairnments in 20 CF. R pt. 404, subpt. P, app. 1. If alisted
inmpairnment is found, claimant is disabled. If not, step four
requires a determ nation of whether claimnt can perform his past
rel evant work. If he can, claimant is not disabled, and if he
cannot, step five requires a determ nation of whether he can
performany other work in the national econony considering his
age, education and past work experience. |f he can perform other
work, he is not disabled and if he cannot, he is disabl ed.

Wil e the claimant has the burden of showing an inability to
perform his previous work, the Conm ssioner has the burden, if
the anal ysis reaches the fifth step, to show that there are other

jobs in the national econony that he can perform Vazquez v.

Secretary of Health and Human Services, 683 F.2d 1,2 (1st Cr

1982). Wien a claimant has only exertional, or strength,
[imtations, the Comm ssioner can carry this burden by utilizing
t he Medi cal Vocational Guidelines, 20 C.F. R pt. 404, subpt. P
app. 2 (“the Gid’); however, when a clai mant has nonexerti onal
l[imtations that significantly affect the claimant’s ability to
performthe full range of jobs he is otherw se exertionally
capabl e of performng, “the Secretary nust carry his burden of
proving the availability of jobs in the national econony by other

nmeans,” typically through the use of a vocational expert. Otiz

15



V. Secretary of Health and Human Services, 890 F.2d 520, 524 (1st

Cir.1989) (quoting Gagnon v. Secretary of Health and Human

Services, 666 F.2d 662, 665 n. 6 (1st Cr. 1981).

In the past, the conclusion of the five step anal ysis ended
the inquiry, and claimant was | abeled either “disabled,” eligible
for benefits, or “not disabled,” ineligible for benefits.

However, in 1996, Congress anmended the Act to preclude a finding
of disability “if alcoholismor drug addiction would (but for
this subparagraph) be a contributing factor naterial to the

Conmi ssioner’s determnation that the individual is disabled.”
Pub. L. No. 104-121 8§ 105(a)(1), 105 (b)(1), 110 Stat. 847, 852-
853 (codified as anmended at 42 U.S.C. § 423(d)(2)(C)(1996)). The
acconpanyi ng regul ati ons nake clear that a finding of disability
is a condition precedent to the application of the anmendnent. 20
C.F.R 88 404.1535(a), 416.935(a)(1999)(“If we find that you are
di sabl ed and have nedi cal evidence of your drug addiction or

al coholism we nust determ ne whether your drug addiction or

al coholismis a contributing factor material to the determ nation
of disability.”). Thus, under the Act as anended, if a finding
of disability is made after the five step analysis, the
Comm ssi oner nust go one step further and nmake this materiality
determ nation. The “key factor” to be considered, in fact the
only factor nentioned in the regulations, is whether the clai mant

woul d still be disabled absent the drug addiction or al coholism

16



20 C.F. R 88 404.1535(b) (1), 416.935(b)(1) (1999).

Thi s amendnment becane effective March 29, 1996, thus
pronpting the ALJ to vacate his original decision of April 10,
1996, which found plaintiff to be “disabled,” so that this
further determ nation regarding materiality of plaintiff’s
al coholismcould be made in light of the amendnent.?

VI. The AlJ's Decision

In applying the five step anal ysis detail ed above, the ALJ
found that: 1) plaintiff had not engaged in substantial gainful
activity since Septenmber 20, 1992, 2) plaintiff had severe
al coholism a personality disorder, and |unbar disc disease with
radi cul opat hy, but that 3) he did not have an inpairnent or
conbi nation of inpairnments listed in, or nedically equal to one
listed in 20 CF. R pt. 404, subpt. P, app. 1

Next, the ALJ determ ned that plaintiff “has the residual
functional capacity to performthe physical exertion and
nonexertional requirenents of work except for an inability to
lift or carry over 50 pounds occasionally, or to be exposed to
extreme wet or cold. [Plaintiff] is additionally Iimted [in]
[sic] his ability to accept close supervision or work with the

public due to his personality disorder, and has difficulty with

This Court agrees with Magi strate Judge Lovegreen that, to
the extent plaintiff had any due process argunment regarding the
application of the amendnent to his case, he has waived it. See
Santiago v. Canon U . S.A., Inc., 138 F.3d 1, 4 (1st Crr
1998) (argunment not raised in an objection to a nmagi strate judge’s
report and recommendation i s waived).

17



attendance, perform ng tasks safely, concentration, task

persi stence, and nenory in performng work-related activities due
to al coholismand intoxication.” Thus, addressing the fourth
step, the ALJ concluded that plaintiff was “unable to performhis
past relevant work as corrections officer.”

To address the fifth step, the ALJ concluded that, based on
plaintiff’'s capacity for nediumwork,? his age, education and
wor k experience, the Gid indicated that there were other jobs in
the national econony that plaintiff would be capabl e of
perform ng and thus “would direct a conclusion of ‘not
di sabled.”” However, the ALJ then considered plaintiff’s
al cohol i sm and concluded that plaintiff’'s “capacity for all work,
including a significant range of nedi um work, has been
significantly conprom sed by his al cohol abuse, such that his
al cohol abuse is a contributing factor material to a finding of
disability.” As a result of this analysis, the ALJ concl uded
t hat because plaintiff would not be disabled if he stopped using
al cohol, the Act as anended precluded the award of disability
benefits.

Essentially, the ALJ found that plaintiff was disabl ed
within the neaning of the Act if all of his inpairnents,

i ncluding his alcoholism were considered, but if the five step

The ALJ's finding that plaintiff had “an inability to lift
or carry over 50 pounds occasionally” corresponds to a finding
that plaintiff is capable of “nmediuni work. 20 CF.R 8
404. 1567(c) (1999).

18



anal ysis was applied without regard to plaintiff’s alcoholism a
finding of “not disabled” would be appropriate, because, even

t hough plaintiff could not return to his previous job as a
correctional officer, the Gid established that there were other
j obs available in the national econony that plaintiff was capable
of performng. Said another way, the ALJ determ ned that the
conbi nation of plaintiff’'s exertional requirenents and nent al

i npai rments woul d not be independently disabling. Thus,

al coholismwas a factor material to a finding of disability,
rendering plaintiff “not disabled” under the Act as anended.?

VI1. Discussion

Plaintiff does not challenge the ALJ's findings with respect
to his exertional limtations. |Instead, plaintiff clains that
the ALJ' s conclusion that al coholismwas a contributing factor

material to a finding of disability was not adequately supported

3This characterization of the ALJ's findings is slightly
different fromthe characterization adopted by Mgi strate Judge
Lovegreen in his Report and Recommendati on. Judge Lovegreen
seens to have concluded that, at the fifth step of the analysis,
the ALJ found that plaintiff was “not disabled.” Thus, Judge
Lovegreen did not think the issue of nmateriality of plaintiff’s
al cohol i smwas applicable, although he did address it for the
sake of conpleteness. Wile this Court acknow edges that the
ALJ' s findings are not crystal clear on this point, this Court is
satisfied that the ALJ in fact found plaintiff *disabled” when
his al coholismwas considered. This is evidenced, if not in the
ALJ' s specific findings, by the body of the ALJ s opinion, in
whi ch he states “the undersigned concludes that the clai mant
woul d be incapable of perform ng any jobs existing in significant
nunbers in the national econony due to his alcoholism”™ (Tr.
35). Thus, a determ nation of the materiality of plaintiff’s
al cohol i sm was proper under the Act as anmended.
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in two ways: 1) that there was no substantial evidence to
separate plaintiff’s alcoholismfromhis nental inpairnments and
2) that the ALJ)'s finding that plaintiff’s nental inpairnents,
when conmbined wwth plaintiff’s exertional limtations, would not
be i ndependently disabling is not supported by substanti al
evidence. This Court, after reviewing the record de novo, finds
nei t her argunent persuasive and thus affirns the ALJ s
fi ndi ngs.

For his first argunent, plaintiff relies on a Soci al
Security Adm nistration energency teletype to all disability
adj udi cators dated August 30, 1996, discussing the application of
revised Section 223(d). The teletype states that if nental
i npai rments cannot be separated from al cohol or drug addiction, a
finding of “not material” is appropriate when nmaking the
materiality determnation. Plaintiff argues that there was a
| ack of substantial evidence to separate plaintiff’s alcoholism
and nmental inpairnments and thus a finding of “material” was
I npr oper.

Whet her such a teletype is even binding on the Soci al

Security Admnistration is questionable, see, e.qg., Kiedos v.

Apfel, 45 F. Supp.2d 80, 85 (D. Mass. 1999)(“There is certainly a
guestion as to whether...the [enmergency tel etype] has sufficient
| egal force to bind [the Social Security Admnistration]”);

however, this Court need not decide that issue because, even if
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it is, the evidence supports the ALJ's distinctions. Plaintiff
does not point to even a shred of evidence that suggests that
plaintiff’s al coholismand nental inpairnents are so inextricably
intertw ned that an assessnment of plaintiff’'s functional capacity
absent al coholismis not possible. To the contrary, even the
exam ni ng physicians plaintiff relies upon to support his
argunment that he is disabled absent al coholism separate the
effects of plaintiff’s alcoholismfromthe effects of his other
inpai rments. Drs. Stern and Ruggi ano specifically testified to
all of the effects plaintiff’s nmental inpairnments would have on
his working potential were he to be sober; neither ever clained
that plaintiff would have to be sober to determ ne those effects.

Furthernore, Dr. Cifford addressed the specific functional
areas affected by plaintiff’s al coholismand nental inpairnents
respectively. He found that plaintiff’s al coholism would
contribute to poor work attendance, concentration, short-term
menory and a decreased ability to | earn conpl ex tasks, while he
found that, interpersonally, plaintiff would resist supervisory
criticismand would be irritable with the public.

The ALJ eval uated these assessnents, and conducted a
detailed analysis of the effects of plaintiff’s al coholism and
mental inpairments respectively, finding that: “[Plaintiff is
additionally limted [in] [sic] his ability to accept close

supervision or work with the public due to his personality
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di sorder and has difficulty with attendance, perform ng tasks
safely, concentration, task persistence, and nenory in performng
work-rel ated activities due to al coholismand intoxication.”
Thus, plaintiff’s first argunent is without nerit.

Plaintiff next contends, that, even if the inpairnments can
be separated, there was no substantial evidence as a matter of
law to conclude that the nental inpairnents in conbination with
plaintiff's exertional limtations would not be independently
di sabling. Specifically, plaintiff clains that the ALJ should
have heard vocati onal expert testinony before concluding that,
absent al coholism there were still jobs in the national econony
that plaintiff was capable of perform ng, even though his
exertional limtations would prevent himfromreturning to his
prior work as a correctional officer.

Al t hough the remainder of his Report and Recommendation is
detail ed and thorough, on this issue Magistrate Judge Lovegreen
summarily concl uded that vocational testinobny was not necessary.
VWhile this Court agrees with this conclusion, a nore detailed
anal ysis i s necessary.

Plaintiff asserts that sinply because the ALJ found

plaintiff to have nonexertional inpairnents besides al coholism

“exclusive reliance on the Gid was erroneous.” (Pl’s. Br. at
13). This is not so. It is well settled that a vocati onal
expert is only necessary when nonexertional limtations
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“significantly [affect] claimant’s ability to performthe ful
range of jobs” found using the appropriate Gid criteria. Otiz,

890 F.2d at 524 (quoting Lugo v. Secretary of Health and Human

Services, 794 F.2d 14, 17 (1st Cr. 1986)). Indeed, even if a
nonexertional limtation is considered “significant,” exclusive
reliance on the Gid wll still be appropriate if the
nonexertional inpairnment “has the effect only of reducing that

occupational base marginally.” 1d. See also Heggarty V.

Sullivan, 947 F.2d 990, 996 (1st GCr. 1991). The Otiz court, in
finding that exclusive reliance on the Gid was appropriate even
t hough plaintiff had a significant nental inpairnment, explained
“the nore [the] occupational base is reduced by a nonexertional

i npai rment, the | ess applicable are the factual predicates
underlying the Gid rules, and the greater is the need for
vocational evidence.” Otiz, 890 F.2d at 524-525.

Thus, because the ALJ utilized the Gid to determ ne that
plaintiff would not be disabled absent al coholism he nust have
determ ned, although not explicitly stating as nuch, that
plaintiff’s nmental inpairnents would not significantly affect
plaintiff's ability to work or otherw se reduce plaintiff’s
avai |l abl e occupational base nore than marginally. The rea
question before this Court, then, is whether there is substanti al
evidence for the ALJ to so conclude. |If there was, vocationa

expert testinony was unnecessary and plaintiff is not disabled,
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because clearly, a finding that plaintiff’s nental inpairnments
woul d not significantly affect or reduce plaintiff’s occupational
base results in a finding that these inpairnments would not be

i ndependently disabling. |If there was a |ack of substanti al
evidence for the ALJ's finding, plaintiff is entitled to a remand
and vocational expert testinony nust be heard on this issue.

This Court finds that the evidence is sufficient for the ALJ
to have determned that plaintiff’s nmental inpairnments would not
significantly affect or reduce plaintiff’s occupational base.

The only nedi cal evidence regarding the severity of plaintiff’s
mental inpairnents are the reports and testinmony of Drs. Ruggi ano
and Stern and the reports of Drs. Cifford and Soriano. To put
the evidence at its sinplest level, Drs. Ruggiano and Stern
characterize plaintiff’s nental inpairnents as his “primary”

di sabling factor, such that they would render plaintiff unable to
wor k even absent his al coholism Conversely, Drs. Cifford and
Soriano characterize plaintiff’s nmental inpairnments as only
“secondary” to his alcoholism In nmaking his decision that
plaintiff’s nmental inpairnments would not significantly affect or
reduce plaintiff’s occupational base, the ALJ resol ved the
conflict in the evidence by giving nore weight to Dr. Cifford’ s,
and presumably, Dr. Soriano’s opinion, and | ess weight to the
opinions of Drs. Stern and Ruggi ano. This raises two questions:

1) whether the weight allocated by the ALJ between this evidence
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was adequately supported by the record and 2) whether the

evi dence so weighted is substantial, such that it could
reasonably lead the ALJ to conclude that plaintiff’s nental

i mpai rments would not significantly affect or reduce plaintiff’s
occupational base. This Court answers both of these questions in
the affirmative.

First, the record adequately supports the ALJ's allocation
of evidentiary weight. There is a good deal of evidence that
plaintiff hinmself considers alcoholismhis primary disabling
factor. In 1993, alnost a year after the accident that allegedly
caused his nental inpairnents, plaintiff told his case nanager at
t he Good Hope Center that his coping skills were fine when he
wasn’t drinking. In 1995, plaintiff did not return to Dr.

Ruggi ano for psychiatric treatnment because, by the doctor’s
account, he did not feel he needed such treatnent. Finally, at
the March, 1996 hearing, plaintiff's attorney stated that al cohol
was plaintiff’s primary disabling factor -- other nental

i npairments were barely nmentioned at that hearing.

In addition, both Drs. Stern and Ruggi ano seemto suggest
that plaintiff’'s drinking is a result of his pain and nental
i mpai rments, but plaintiff’s long history of al cohol abuse and
attenpted treatnent suggests that the cause and effect
relationship is actually the other way around. Finally, as the

ALJ and Magi strate Judge noted, Dr. Stern’s analysis, which
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suggests that plaintiff began devel oping his nental inpairnents
early in his childhood, is particularly unsupported by the
record, as there is no evidence suggesting such a history.

Second, the opinions of Drs. Cifford and Soriano coul d
reasonably lead the ALJ to conclude that plaintiff’s occupati onal
base woul d not be significantly affected or reduced by
plaintiff’s nmental inpairnments.

It is helpful to note that the occupational base avail able
to plaintiff based on his exertional limtations is relatively
| arge. “The functional capacity to perform nedi umwork includes
the functional capacity to performsedentary, light, and nedi um
wor k. Approxi mately 2,500 separate sedentary, light, and medi um
occupations can be identified, each occupation representing
numer ous jobs in the national econonmy which do not require skills
or previous experience and which can be perforned after a short
denonstration or within 30 days.” 20 CF. R pt. 404, subpt. P
app. 2 8 203.00 (1999). Thus, this functional capacity
represents a “substantial work capability.” I1d.

In conpleting the MRFCA, both Drs. difford and Sori ano
found the plaintiff to be “not significantly limted” in 1) the
ability to carry out very short and sinple instructions, 2) the
ability to sustain an ordinary routine wthout special
supervision, 3) the ability to work in coordination with or

proximty to others without being distracted by them 4) the
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ability to make sinple work-rel ated decisions, 5) the ability to
conplete a normal workday and workweek w thout interruptions from
psychol ogi cal | y based synptons and to performat a consistent
pace w t hout an unreasonabl e nunber and | ength of rest periods
and 6) the ability to ask sinple questions or request assistance.
Dr. Soriano found plaintiff “noderately limted” in the ability
to get along with coworkers and peers and the ability to maintain
socially appropriate behavior, while Dr. difford found plaintiff
“not significantly limted” in those areas. Simlarly, Dr.
Cifford found plaintiff “noderately limted” in the ability to
interact appropriately with the general public and the ability to
accept instructions and respond appropriately to criticismfrom
supervisors, while Dr. Soriano found plaintiff “not significantly
l[imted” in those areas. Both doctors agreed that plaintiff was
“noderately limted” only in the ability to carry out detailed
instructions and nmaintain attention and concentration for
extended periods. In the witten coments, Dr. difford stated
that plaintiff would not be hel pful in a service capacity but did
not find himotherwise limted. Dr. Soriano stated that
plaintiff's nmental inpairnments would only Iimt him“fromtine to
time.”

G ven the | arge occupational base available to plaintiff and
the findings that plaintiff would not be significantly limted in

al nost every functional area relevant to perform ng jobs
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available in this base, particularly unskilled wrk, see Soc.
Sec. Ruling 85-15, 1985 S.S.R 91 (Cum Ed. 1985)(“The basic
ment al demands of... unskilled work include the abilities... to
understand, carry out, and renenber sinple instructions; to
respond appropriately to supervision, coworkers, and usual work
situations; and to deal with changes in a routine work
setting.”), this Court finds that the assessnments of Drs.
Cifford and Soriano constitute substantial evidence for the
ALJ’ s conclusion that plaintiff’s occupational base would not be
significantly affected or reduced by his nental inpairnents. See
Otiz, 890 F.2d at 527 (finding substantial evidence for ALJ s
conclusion that “claimnt’s capacity for the full range of |ight
wor k was not significantly conprom sed by his additional
nonexertional limtations” where MRFCAs indicated that clainmant
was “not significantly limted” in functional areas relevant to
unskill ed work, even though he was “noderately limted” in other
areas) (enphasis theirs).

Finally, the fact that Drs. Soriano and Cifford were
nei ther exam ning nor testifying physicians is not fatal to the
conclusion that their reports constitute substantial evidence for
the ALJ's finding. Wile it is true that in sonme cases witten
reports submtted by non-testifying, non-exam ning physicians

cannot al one constitute substantial evidence, see Browne V.

Ri chardson, 468 F.2d 1003, 1006 (1st G r. 1972), this is not an
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ironclad rule. See Rose v. Shalala, 34 F.3d 13, 18 (1st Cr

1994); Berrios Lopez v. Secretary of Health and Human Servi ces,

951 F.2d 427, 431 (1st Cr. 1991). \Wether such evidence may be

consi dered substantial “wll vary with the circunstances,

including the nature of the illness and the information provided
the expert.” 1d. (quoting Rodriguez, 647 F.2d at 223).

In Berrios Lopez, 951 F.2d at 431, the First Crcuit found

the reports of two non-exam ning, non-testifying physicians to
constitute substantial evidence of the ALJ's finding regarding
claimant’ s residual functional capacity because: 1) the reports
contained witten comments and medi cal concl usi ons rather than
just “the nere checking of boxes denoting | evels of residual
functional capacity,” 2) the reports were consistent with each
ot her and 3) the physicians had available to them nost, although
not all, of the nedical evidence for their review

This Court finds that the sane situation exists here; thus
these reports constitute substantial evidence of the ALJ’ s
conclusion in this case. Both doctors’ opinions contain witten
anal yses of plaintiff’s nmental condition with specific findings
as to the effects of plaintiff’s nental inpairnments and
al coholism as opposed to “a nere checking of boxes.” In
addition, the doctors’ nedical findings regarding plaintiff’s
al coholismand nental inpairnments are strikingly simlar to each

other. Finally, although as plaintiff points out, Drs. Soriano
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and Cifford conducted their evaluations in 1995, before the 1996
reports of Drs. Ruggiano and Stern, Drs. Soriano and Cifford had
most, if not all, of the rel evant nedi cal evidence pertaining to
plaintiff available for their review. This is because Dr.
Ruggi ano acknow edged that plaintiff’s clinical condition had not
changed between his 1994 and 1996 visits. The only change was
Dr. Ruggiano’s further assessnent that, given plaintiff’s
clinical condition, plaintiff’s alcoholismwas not material to
his |l evel of functioning. Dr. Ruggiano did not appear to base
this conclusion on any new nedi cal evidence that was not
avai lable to Drs. Soriano and difford.

Thus, the ALJ's conclusion that plaintiff’s nental
i npai rments would not significantly affect or reduce his
occupational base is supported by substantial evidence and
reliance on the Gid to determne that plaintiff would be *not
di sabl ed” absent his al coholismwas appropriate. Since plaintiff
woul d not be di sabl ed absent his alcoholism the ALJ's finding
t hat al coholismwas a contributing factor material to the finding
of disability was entirely appropriate.

For the preceding reasons, plaintiff’s notion for reversal
or aremand is denied and defendant’s notion to affirmthe
Commi ssioner’s decision is granted. Judgnent shall be entered

for the defendant, forthwth.
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It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Cct ober , 1999
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